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No eviciencc was prcscDICd that the lntcrtonncc:tion Agreement betwecl1 SwaT ana
I

AWS discriminates apinst a telcconummicalions carrier that is not aparty 10 the agreer or

that the agreement is not conaistent with me public inceteBt. The Intcm:onnection Asrec:Fent is a

nqo1iated agreement and there is no evidence that the InterconnectionA~t ShoJld be
I .

I

rejected pursuant to 47 U.S.C. §2S2(e)(2)(A). Therefore., the Interconnection Apeemer
between SWBT and AWS filed on June 30. 1997. ia approved as in ~mpliancc with Sec. 2S2(c)
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Sam J. Bratton. Jr., Commisal0~ :

I ·
ComJtiuio'nerj

4·-..) ?kt4 bt)
Jan Sanders
SecretarY ofthe Commisaion

oftb£: 1996 Act. 47 U.S.C. §2S2(e).

BY ORDER OF THE COMMISSION.

This c3L daYOf Scpccmber,l997.
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ORDER

IN mE MATIER. OF SOtmiWESTBRN BEU. )
TELEPHONE COMPANY APPLlCAnON POll )
A,PPROVAL'OF INTERCONNECTION )
AGREEMENT UNDER mE )
TBLECOMMUNICATIONS ACT OF 1996 WIllI )
GTE SOunJWEST INCORPORATED;GTE )
ARKANSAS INCORPORATED, OTE MIDWEST)
INCORPORATED (ARKANSAS) )

luG 1 2 21 P" 19l
AlUCANSAS PUBUC SERVICE COMMISSION ! :
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DOCXET,NO. 97-226-U
OWER NO. ~:I.
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On June 5. 1997, Southwestem Bell Telephone Company (S~T) and GTE S~uthwest

, i
Incorporated, aTE Manus Incorporated and GTE Midwclt !ntorporated (collectively ·'~TEj

• ,I,'

filed a Joint Application for Approval ofanIn~on Agreement UDder the
I

Tc1ec.ommUDicauons Act of 1996. A~ordini to the loint Application, theIn~~r[!

Apement wu ncgotialCd and cxceuted pursuant to the t=ms of the 1996 Act.

The TclecommunicaUoni Act of 1996 (1996 Aa) requiRS that anyncaoUated

interconnection agreement ahall be submitted to the Sute commjssion for approval The
I

Commission shall approve or rej~ the agr=nenl within nlnety (90) days of,the date it is
I
I ,

IUbmitted by the partilS to the ajreemw orthc iil'OGUlent is deemed appIOvcd. 47 U~S.C.
I'

j2S2(e).

The 1996 Act spcGifics that the Commission may only reject:

(A) an'agreement (orany portion thereof) adopted by ncgotialion
under I1Ib1ccdon (a) Wit tiad.s t:hat:

(i) me~ (or portion tbcroot) discriminatei apinat 8

tel~mmuNcatioas carrier not I party to the agreement; or
(li) the implemenration ofsuch agreemeot or portioD iJ not

consisterlt wiIh the public interest, convenience, and Dea'ssity.; ....
47 U.S.C. f252(e){2). '
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CClmpliance with Sec. 252(0) oftbc 1996 Act, 47 U.S.C. §252(c).

BY ORDER. OF THE COMMISSION.
'ILl

This _74--_ day ofAugust. 1997.
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I
No evidcn~e was presented d1a1 the InlcrconntCtion Agreement betw:n SWBi and GTE

discriminates apinst a tcla::ommunieati011s carrier that is not a party 10 the IlJCCmcnt Qf that the

qroement is not ~nmCCQt with the public interest. Th~ ImcrconmctioD Agreement~een
SWST an<! aTE l& a llCIotiaJad ........ and lb<re l& DD ""ldplcc thaI the .mc..OOIlC~lion
AiJ'CCment ahoWd be R1jected pUISlllJlt to 47 U.S.C. §2S2(e)(2XA). 1bercfo~ the I

I

\
Interconnection Apcmcnt~ SWBT and GTE fil¢ on June S, 1997, is approve,d as in
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AT&T's Supplemental Brief Addressing The Impact Of
Section 9(f) ofArkansas Act 77 To Pending Arbitration

,~
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IN THE MATTER OF AT&T COMMUNICATIONS
OF THE SOUTHWEST, INC.'S PETITION FOR
ARBITRATION OF UNRESOLVED ISSUES WITH
SOUTHWESTEIm BELL TELEPHONE COMPANY
PURSUANT TO §252(b) OF THE
TELECOMMUNICATIONS ACT OF ~996

)
)
)
)
)
)

FEB IB 2 117 PM '~7
DOCKET NO. 96-395-U

SOPPLBKJ.Q1TAL BRIEF OP
AT&T COHKUHICATYONB OF THE SOUTHWEST 1 INC.

AT&T C01IllIlunications of the Southwest, Inc. ("AT&T"), pursuant

to order No. 4 in this Docket, submits this supplemental post-

hearing brief concerning the interpretation and applicability of

Section 9(f) of Act 77 of 1997 to the pending arbitration.

xnterpretation and Analy3i$

Section 9 (f) of Act 77 of 1997 (nAct 77") states:

As provided in Sections 251 and 252 of the Federal Act
(47 USC 251 and 252), the commission's authority with
respect to interconnection, resale and unbundling is
limited to the terms, conditions and agrees pursuant to
which an incumbent local exchange carrier will provide
interconnection, resale, or unbundling to a CLEC for the
purpose of the CLEC competing with the incumbent local
exchange carrier in the provisions or telecommunications
services to end-user customers.

The specific focus of this Section is the Commission's authority

"with respect to the interconnection, resale and unbundling" that

"an incumbent local "exchange carrier \<Iill provide" to a IICLEC"

(competing local exchange carrier). The Commission's authority in

this specific regard is nlilnited to" (l) the terms, conditions and

agreements; (2) of interconnection, resale and unbundling; (3) that



an incumbent local exchange carrier ~ill provide to CLECsi (4) for

the purpose of the CLEC competing with the incwnbent local exchange

carrier in the provision of telecommunications services to end-user

customersj and (5) as provided in sections 251 and 252 of the

Federal Act.

Five words or phrases appearing in Section 9(f) of Act 77 are

specifically defined in Section 3 of Act 77. to-wit. CLECY, the

Federal ActY I incumbent local exchange carrierV , resal~1 I and

telecommunications services.~ Except for the Legislative Findings

enunciated in Section 2 of Act 77, there are no other provisions in

Act 77 that interpret, explain or apply section 9(f).

The phrase liAs provided in sections 251 and 252 of the Federal

Act" appears to modify all of the remaining provisions of section

9 (f). A straight-forward reading of Section 9 (f) suggests that the

commissionls authority over the interconnection, resale and

unbundling incumbent local exchange carriers will provide competing

local exchange carriers is coextensive ~ith the authority provided

state commissions under 47 U.S.c. §§ 251 and 252 and Federal

Communications commission ('"FCC") regulations implementing these

Section 3(8).

Section 3(14).

section 3(16).

~I

i l

Section 3 (21) •

section 3 (25). since the operative provisions of Section 9 (f)
are prefaced with the phrase "As provided in sections 251 and
252 of the Federal Act.·· a question arises as to the meaning
of these terms where there e.xists a parallel definition in the
Federal Act (Sl.::.£l..:.., "telecolDlnunications services").
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federal statutes. Generally speaking, such authority includes,:

1. The approval or rej ection of any interconnection
agreement adopted by negotiation o~ arbitrationj~

2. The approval or rejection
company's I' statements of
terms" .11,

of a Bell
generally

Operating
available

3. The determination of the just and reasonable rate
for the interconnection of facilities and
equipment I unbundled network elelllents, transport
and termination of traffic and wholesale prices for
telecommunications servicesi Y

4. Resolving by arbitration any open issues between
and imposing conditions upon an incumbent local
exchange carrier and CLEC with respect to such
interconnection, resale and unbundling; provided
that such resolution and conditions meet the
requirements of Section 251 of the Federal Act,
including all regulations prescribed by section
251(d) (1) of the Federal Act, the commission
establishes rates for interconnection, services and
network elements according to 47 U. S _C. § 252 (d)
and the Commission provides a schedule for
implementation of the terms and conditions by the
parties to the arbitrated agree~enti~

5.· Mediating any differences between an incumbent
local eXchanger carrier and a CLEC arising
during the course of negotiations for an
interconnection ~eement under Section 252 of
the Federal ActiL

6. Establishing or enforcing, subject to section 253
of the Federal Act, other requirements of State law
in its review of an agreement, including requiring
compliance with intrastate telecommunications

fll 47 U.S.C. S 252 (e) .

?J 47 U.S.C. § 252 (f) •

!' 47 U.S.C. S 252 (d) •

2.1 47 U.S.C. § 252(c).

.!QI 47 U.S.C. § 252(a)(2).

-3-



service quality standards or requirements;W

7. Approve or disapprove the continuation of the rural
telephone company exemption for qualifying
incumbent local exchange carriers under the Federal
Act;rY

8. Suspending or modifying the application of a
requirement or requirements of Sections 251(b) or
(c) to local e~change carriers with fewer than 2%
of the Nation's subscriber lines installed in the
aggregate nationwide;~ and

9. prescribe and enforce regulations establishing
access and interconnection obligations of local
exchange carriers, ~hich are consistent with and do
not SUbstantially prevent implementation of the
requirements of § 251 of the Federal Act.~1

The phrase "will provide ll appearing in section 9(f} seems to

refer to the terms, conditions and agreements of the

interconnection, resale and unbundling that incumbent local

exchange carriers provide CLECS under negotiated or arbitrated

.agreements and Bell operating Company's statements of- generally

available terms. However, if this was the General Assembly's

intent, a question arises as to why Section 9 (i) of Act 77 151

~I

47 U.S. § 252 (e) (3).

47 U.S.C. § 251{f) (1).

47 U.S.C. § 251(f} (2).

47 U.S.C. § 251(d) (3).

Section 9 (i) states: The conunission sha~l approve any
negotiated interconnection agreement or statem.ent of generally
available terms fil.ed pursuant to the Federal Act unless it is
shown by _clear and convincing evidence that the agreement or
statement does not meet the minimum requirements of Section
251 of the Federal Act (47 usc 251). In nO event sha~~ the
Co~~ssion impose any interconnection requirements that go
beyond those requirements imposed by the Federa~ Act or any
interconnection regu~ationsor standards promulgated under the
Federal Act. (Emphasis added) Even if Se.ction 9 (i) is limited

-4-



addresses only negotiated interconnection agreements and statements

of generall.y available terms, while ignoring arbitrated agreements.

Arguably, then, section 9(f) may apply only to arbitrated

agreements.

The phrase "limited to.. appearing in Section 9 (f) Day signify

the General Assembly's intent to grant the Arkansas Public service

commission authority (over the terms, conditions and agreements of

the interconnection, resale and unbundling that incumbent local

exchange carriers will provide to CLECs) granted to the state

commissions under Sections 251 and 252 of the Federal Act, no more

and no less.

concl.usion

Insofar as the pending- arbitration in this Docket is

concerned, AT&T respectfully submits that Section 9(f) of Act 77

specifies this commission's authority with respect to

interconnection, resale and unbundling that incumbent local

exchange carriers will provide competing local exchange carries in

Arkansas pursuant to interconnection agreements arbitrated by this

Commission. Such authority is limited to the authority granted

state commissions under 47 U.S.C. §§ 251. and 252 and FCC

regulations implementing the same. In effect, this Commission's

to negotiated interconnection agreements and statements of
generally available terms discussed in the first sentence, it
appears the section's references to "shall approve" and
"minimwn. requirements" are inconsistent with 47 U.S.C.
§§ 252 (e) and (f). The second sentence may have been added to
prevent the APSe from acting on authority implicit in 47
U.S.C. § 251(d) (3).
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authority respecting interconnection, resale and unbundling may not

exceed or be less than the authority granted state commissions

under the Federal Act and applicable FCC regulations.

Respectfully submitted,

Thomas C. Pelto
Kim Nugent-Anderson
AT&T COMMUNICATIONS OF
THE SOUTHWEST, INC.
919 Congress Avenue, suite 1500
Austin, Texas 78701-2444
(512) 370-2000
(512) 370-2096 (FAX)

WRIGHT, LINDSEY & JENNINGS
200 West Capitol Avenue, suite 2200
Little Rock, Arkansas 72201-3699
(501) 371-0808
FAX: (501) 376-9442

. M. Norton (74114)

. Mark Davis (76276)
Attorneys for AT&T communications
of the Southwest, Inc.

""'"."~

DATED: February 18, 1997
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CERTIPICATE oY SERVICE

I hereby certify that a true and correct copy of the foregoing

Supplemental Post-Hearing Brief was served this 18th day of

February, 1997 addressed to:

by hand delivery to;

Honorable sarah M. Bradshaw
Arkansas Public Service Commisaion
1000 Center Street
Little Rock. Arkansas 72201

K:JCL6639.101

21397/1321

by u.s. Mail, postage prepaid to:

Mr. Garry s. Wann
Ms. Ann K8uleroan
Southwestern Bell Telephone company
1111 West capitol Avenue, Room 100S
P. O. Box 1611
Little Rock, Arkansas 72203

J. ark Dav:I.s
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